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Judge Kennedy

Foreword

Without passing on the sufficiency of the findings of
fact and conclusions of law set forth in the bench decision
of May 31, 1985 as confirmed and incorporated in the final
order issued August 8, 1985, 7 FMSHRC 1185, the Commission
by its order of September 17, 1985, 7 FMSHRC 1335, remanded
this matter to the trial judge for issuance of his bench
decision as a written decision as required by Rule 65 or
issuance of a new decision setting forth the trial judge's
findings on all the material issues of fact, law or dis-
cretion presented by the record.

Thereafter, the trial judge issued an order dated
October 4, 1985, setting forth in a signed writing the
tentative bench decision together with his reasons for
declining to sit as a board of review on the sufficient of
the record made by MSHA in support of its Part 100.5 special
assessments.  The trial judge found that since the
Commission had refused to acquiesce in the proposition that
its trial judges are bound by the penalty point formula of
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